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NB:
This is a slightly changed memo from the one distributed to the committee on January 28, 2009 in that (1) typos found at the committee meeting were corrected and (2) a new functional difference was included related to state law § 1767, the time of sale state law requirements. Those state requirements are not part of the proposed ordinance and were not discussed in the prior memo. 
As requested by the City Council at its January 5, 2009 meeting, below please find an analysis of differences between the draft ordinance and the state lead law. 

I. Basic differences.

1. The intent & purpose of the laws are not identical.  

The intent of the state lead law is to “decrease Vermonter’ exposure to lead in pre-1978 housing and child care facilities.” 2007-2008 Act No. 176 § 25 (7).  The intent of Burlington’s minimum housing code is to protect public health, safety, and welfare by eliminating blighted and substandard housing conditions caused by dilapidation, deterioration and disrepair, structural defects, uncleanliness, and other conditions and defects. 24 V.S.A. § 5001. 
The functional difference in purpose and intent is that the city’s housing law focuses on all conditions for all housing while the state law is limited to lead regulations.
2.  The scope of the laws is very different.
The state law is a comprehensive lead poisoning health law. 18 V.S.A. ch. 38, Lead Poisoning.  In addition to Essential Maintenance Practices (EMP) and unsafe work practices, it covers training programs, licensure, public health education, screening, and reporting.  It authorizes a civil cause of action for persons injured by an owner’s breach of a duty of reasonable care and an owner’s defense to such an action.  It covers secured lenders and fiduciaries who obtain rental target housing
 or a child care facility through foreclosure.  It addresses liability insurance availability.  It sets obligations during the transfer of ownership of target housing.  It does not establish a state inspection program.

The proposed ordinance is limited to setting clearer standards for painted surfaces in housing and how to repair deteriorated painted surfaces in target housing and target rental housing. BCO § 18-112.  It operates within the existing periodic inspection program for rental housing.  BCO ch. 18.   The proposed ordinance cannot address the many non-housing standard items that are covered in the state law because the state enabling legislation for minimum housing codes does not authorize municipalities to do so.
The functional difference in scope between the laws, therefore, is that the state law establishes a Vermont Health Department system to reduce lead exposure while the proposed ordinance is limited to setting clear housing standards for Burlington’s housing inspection program. 
3.  The inspection and enforcement systems are very different.
Inspections  & orders.
The state law relies on town health officers and a single state inspector for enforcement.  There is no regularized state inspection program. The town health officers must refer non-emergency health violations to the local board of health. 18 V.S.A. § 126.  The board issues non-emergency health orders to eliminate the health risk; it must conduct a hearing if requested.
   This is the system that must be used by Burlington’s health officers.
The proposed ordinance is part of the City’s minimum housing program.  Housing inspectors conduct periodic inspections of rental housing. BCO § 18-16.  They also conduct complaint inspections. BCO § 18-24.  If violations are found, the inspector issues an order to correct the violation within a certain period of time. BCO § 18-25.   Appeals of housing orders are heard by the housing board of review.
The functional difference in the inspection and order systems of the 2 laws is that a separate body, the board of health, must issue the health order after a violation is found by the health officer while the housing inspector issues the order directly after finding it.  The health law inspection and order system is much more cumbersome and inefficient than the minimum housing inspection and order system, especially considering that Burlington has approximately 8,000 rental units to inspect.

Penalties

The state law does not authorize fines to be issued by in conjunction with health orders as a general rule.  Instead, a local board of health or the VDH must bring a civil or a criminal action to collect fines for violations of health statutes or if a public health hazard or public health risk has occurred or is occurring,.  18 V.S.A. §§ 130, 131.   Burlington health officers may also bring a criminal action for a failure to comply with a health order. BCO §17-4.  The state lead law did authorize civil tickets to be issued but only for failures to comply with EMP requirements; this authority does not become effective until January 1, 2010. 18 V.S.A. § 1760a. Violations of the state law’s unsafe work practices provision will continue to be enforced through health orders and §§ 130 and 131 actions; because the prohibited work practices section applies to target housing, in addition to landlords, owners of single family owner-occupied dwellings may be prosecuted for using unsafe work practices on their own homes..
The proposed ordinance is no different that any other minimum housing standard and inspectors may issue civil tickets for violations that they find, in addition to issuing orders to correct. BCO § 18-31.  The fine for a violation of the proposed ordinance is $50-75.  It is the practice of the Code Enforcement Office for inspectors not to issue tickets when they first find violations but to rely on the order to correct to bring the unit into compliance.  The inspectors do issue tickets for violations in housing with a history of violations and are likely to issue tickets for serious first time housing violations that should be known to the owner.  The ordinance penalizes a failure to comply with an order as a criminal violation, with violations being punishable by fines up to $500 and/or 30 days in jail. BCO § 18-31.

One functional difference in penalties, therefore, is that the state law has a cumbersome system until January 1, 2010 for enforcing the lead law’s requirements on rental housing while the city ordinance has the system in place now.  Another functional difference is that the city’s ticketing is part of its inspection order system, which is also more efficient than the state’s health order system—as stated above.  A third difference is that a reasonably small civil penalty may be issued to any owner under the ordinance for the use of prohibited work practices.  This creates a much less blunt instrument and a much more efficient means to bring owners into compliance than the civil actions required under § 130. 
II. Functional differences of provisions.

1. Post-December 31, 1977 housing-Deteriorated painted surfaces.
The state law does not cover housing built after December 31, 1977 and, therefore, it does not prohibit deteriorated surfaces on housing built after that date. 18 V.S.A. §§ 1751 (23), 1751 (26), 1759, 1760-1763, 1765, 1767.   While the proposed ordinance does not apply the lead paint provisions to post-December 31, 1977 housing, it does require all housing, regardless of when it is built to be free of deteriorated surfaces of 1 sf or more. See 18-112 (a) (1). 
The state lead law does not concern itself at all with flaking paint in buildings built after December 31, 1977 regardless of how much paint is flaked, whether the surface is in the interior or exterior of the building, or whether or not the building is a rental or owner-occupied.  This functionally differs from the city’s minimum housing code which has always applied to all dwellings regardless of age or ownership and for painted surfaces seeks to prevent deteriorated painted surfaces regardless of whether or not the paint is lead-based or not. Please note that the city’s existing minimum housing code has always been interpreted by the enforcement agency (first DPW and now CE) as prohibiting deteriorated painted surfaces on exterior surfaces.
  
A primary rationale for the proposed ordinance is to make this interpretation explicit.  Enforcement of the existing code has been made more difficult because of the lack of an explicit statement that deteriorated painted surfaces on exterior surfaces (i.e. walls, doors) are prohibited and there is a real need to correct this problem with the housing code.
2.  Deteriorated painted surfaces—Owner-occupied dwellings.
The state law does not prohibit deteriorated painted surfaces in owner-occupied dwellings of any age.
  The proposed ordinance requires owner-occupied housing to be free of deteriorated surfaces of 1 sf or more. BCO § 18-112 (a).  The proposed ordinance places no lead-based paint requirements on post-December 31, 1977 owner-occupied dwellings.
The rationale for prohibiting deteriorated painted surfaces in owner-occupied dwellings in this proposed ordinance was (1) to allow CE to order the correction of obviously blighted conditions on all properties, regardless of ownership and age of the dwelling, (2) to protect the health of neighbors by lessening the risk of exposure to lead based paint originating on neighbors’ pre-1978 property, (3) to protect the general public from exposure lead-based paint on pre-1978 housing, including lessening the amount of lead dust that is deposited into the soil and the general environment, and (4) to protect the children living in pre-1978 owner-occupied housing (40% of children with elevated blood lead levels live in owner-occupied housing).

Associated  requirements for owner-occupied dwellings in which a child under 6 resides.

Unlike the state law, the proposed ordinance requires owners of pre-1978 owner-occupied dwellings in which a child under the age of 6 resides to post a notice of exterior work; this was added by the Ordinance Committee.  Unlike the state law, the ordinance requires these owners’ contractors to comply with the federal pre-renovation rule.
 

Associated requirements for owner-occupied dwellings in which no child under 6 resides.

The proposed ordinance, unlike the state law, requires these owners to post a notice informing abutters that exterior work is being done on their dwelling; this was added by the Ordinance Committee.  
3. Chip removal on rental property.
The state law requires owners of rental target housing to annually remove all visible paint chips from the ground on their property. 18 V.S.A. § 1759 (a) (5). The proposed ordinance requires owners of target rental housing to keep their outdoor areas free from visible paint chips. BCO § 18-112 (a) (3).
The functional difference is that the requirement for landlords to remove visible paint chips in the ordinance is ongoing while the state law only requires removal once a year.  
The rationale for the ordinance is that the requirement is essential to effective enforcement and health protection and is part of the responsibility of responsible rental property ownership. The state law creates a loophole whereby an owner who has done a single annual inspection arguably does not have to remove newly found chips until the next year’s anniversary of removal. 

4. Restricted areas of exterior surfaces on rental property.
The state law distinguishes between exterior wall surfaces or fixtures to which access by tenants is restricted and those areas that are not restricted to tenants. 18 V.S.A. §§ 1759 (a) (3), (4).  The proposed ordinance does not distinguish exterior surface areas on the basis of access or any other basis.  BCO § 18-112 (a) (1).  

In areas where tenant access is restricted, the state law allows rental target housing owners to either promptly and safely repair and stabilize the paint and restore the surface or prohibit access to the area. 18 V.S.A. § 1759 (a) (4).  The proposed ordinance requires the removal of the deteriorated condition. BCO § 18-112 (a) (1).
The city’s rationale for the ordinance is to prevent the deterioration of the housing stock.  Such a distinction will be difficult to enforce and creates areas that become exposed to lead.  The state law is not explicit on how access is prohibited.  The state law does not require the permanent prohibition on access to these areas, thereby opening the way for soils to become contaminated and then opened up to access by children in the future.  Monitoring is highly problematic.  Such a distinction, therefore, would be very difficult for CE housing inspectors to monitor and enforce and allows for increased environmental contamination in the city.  
5. Notice to abutting owners.
As stated above, unlike the ordinance, the state law does not have a requirement that owners of target housing post a notice informing abutting owners that exterior work that is subject to the lead law is being done on the exterior of the dwelling.

6. Work certification.
The state law requires that the owner of rental target housing file a compliance statement with the VDH on an annual basis. 18 V.S.A. §§ 1751 (b) (5), 1759 (b).  The proposed ordinance requires owners to comply with the state filing requirement and also requires that the persons doing work on rental target housing certify that they used lead safe work and cleaning practices (interior and/or exterior) and did not use prohibited work practices. BCO §§ 18-112 (c), (d), (f).  These certifications have to be kept on file by the owner and made available upon request by the Code Office.
The functional differences are that (1) the ordinance requires that the statement be made out by the person doing the work instead of just by the landlord, as the state law requires, and (2) the owner must keep the statement on file for a year and provide the statement to the Code Office on request.
The ordinance seeks to make sure that work was properly done by qualified persons.
  It puts the burden on certifying that work is properly done by a qualified person on the person doing the work instead of just on the owner.  This eliminates any question of the propriety of the work.  It assists and protects the owner in complying with the state law’s filing requirement.  

The state law does not take into account a regular, periodic inspection program like Burlington’s.  The ordinance reflects that it is part of a periodic inspection program.  It allows an inspector to easily and quickly determine that work that was done was allowed and done by a person qualified under the state law to do so.  This is important because the City’s periodic inspection program can get into rental dwellings any day of the year.  
7. Safe practices: sheathing work areas, limiting access, & cleaning work clothes.
As a lead safe work practice, the state law requires the “enclosing of work areas with plastic sheathing or other effective lead dust barrier.” 18 V.S.A. § 1760 (a) (2) (B).  The proposed ordinance is more specific in stating what type of sheathing is considered “effective”. BCO § 18-112 (c) (the density of the plastic sheathing at 6 mil, hanging sheeting in doorways,  having floor coverings extend at least 5 ft. from the work area).  The ordinance’s specificity is based on national standards from HUD and EPA and the experience of the Burlington Lead Program; it guides how to do lead safe work.
The state law requires that access to work areas be limited. 18 V.S.A. § 1760 (a) (2) (A).  The proposed ordinance specifies that access be limited to workers.  The ordinance’s requirements are also based on national standards from HUD and EPA and the experience of the Burlington Lead Program.
The state law does not require that workers clean their shoes and clothing when leaving work areas. 18 V.S.A. § 1760 (a) (2).  The proposed ordinance does set this requirement.  The ordinance’s requirements are also based on national standards from HUD and EPA and the experience of the Burlington Lead Program.

8. Bare soil.

The Ordinance Committee amended the proposed ordinance to add a provision on bare soil. BCO § 18-112 (h) (8).  The state law does not have such a provision.  The City Council voted on January 5, 2009 to delete this provision and send it back to committee for more review.

The provision was added based on testimony received by the committee at several hearings, including testimony received from the Burlington Healthy Homes Project, the National Center for Healthy Housing, and the Alliance for Healthy Homes.  The proposed language was taken from Rochester, NY’s lead ordinance
9. Federal pre-renovation rule.
The state law does not require contractors to comply with the federal pre-renovation rule.  The rule requires contractors to give the EPA’s pamphlet on hazards and hazard protection to the occupants before work is begun.  The proposed ordinance requires contractors comply with this law. BCO § 18-112 (i).

This section was added to the ordinance because the rule protects occupants of dwellings of pre-1978 dwellings that are being renovated but it is not being enforced by federal or state officials.  The rule protects occupants by informing them of the hazards associated with renovations.  This is important because, according to the Burlington Lead Program, studies show that renovation work often leads to children being lead poisoned.  

10. Transfer of ownership of target housing; risk assessment; EMP compliance.

The state law creates obligations for sellers of target housing and rental target housing. 18V.S.A. § 1767.  Sellers of target housing (which includes pre-1978 owner-occupied single family housing) must provide buyers with VDH lead hazard educational materials and disclosure of EMP compliance and status.  The  state law also prohibits rental target housing owners from selling a building or unit that is subject to an administrative or court order or VDH assurance of discontinuance unless there is a writing that transfers the obligations to the buyer.  The state law also requires real estate agents of rental target housing owners to provide buyers or transferees with VDH approved EMP explanatory information.  Buyers of rental target housing must also bring their housing into full compliance with § 1759 within 60 days of closing.

The proposed ordinance does not have these requirements. The Code Office does not do time of sale inspections and has not proposed incorporating this section into the ordinance.  An assessment of resources is needed to determine what it would take to administer this section as part of the minimum housing inspection program.
 III.  Provisions for which there are real questions as to whether or not there are functional differences between the state and city laws.

A. Aggregation of deteriorated surfaced.
The state law requires owners of rental housing built before 1978 (“rental target housing”) to repair areas with more than 1 sf of deteriorated paint. 18 V.S.A. § 1759 (a)(3).  The state law does not specify that the areas of deteriorated paint are to be aggregated.  The proposed ordinance explicitly calls for aggregation. See 18-112 (a) (1).  

The extent of specificity in the language of the two laws is a distinction but it is highly debatable as to whether or not it is a functional difference. The Vermont Health Department interprets the law as aggregating deteriorated surfaces, according to City Health Officer and Code Enforcement Director Butler, the Vermont Attorney General’s Office, and CEDO.  It is also how the Burlington Lead Program interprets the state law.
Furthermore, it is my opinion that the aggregation language is implicit in the state law. The law looks at deterioration on any interior or exterior surface within any area of the dwelling accessible to tenants.  It would make no sense under the state law for the deterioration not to be aggregated since it would allow extreme deterioration if the 1 sf had to be contiguous.  Such an interpretation would allow for a significant amount of deteriorated paint beyond 1 sf to be present on a property without correction.  It would not be protective of health and safety.  Such an interpretation is unreasonable and would defeat the purpose of the law. As a remedial statute, the rules of construction require a liberal, protective interpretation of the statutory language.
The proposed ordinance seeks to make this aggregation interpretation explicit to eliminate any chance it would be interpreted by a court as meaning that the deteriorated surfaces need to be 1 sf of contiguous deterioration. 
B.  Specialized cleaning in rental target housing.
The state law does not expressly require that activities which disturb more than 1 sf of painted interior surfaces in rental target housing use specialized cleaning practices. 18 V.S.A. §§ 1759 (a) (3), 1760.  The proposed ordinance is explicit in saying that specialized cleaning after a disturbance activity is required and in saying how to meet this requirement. BCO § 18-112 (f).
This may be a distinction without being a functional difference.  The state law requires that owners of rental target housing “shall assure that all surfaces are free of deteriorated lead-based paint”. 18 V.S.A. §§ 1759 (a) (3).  Cleaning is a necessary practice to assure that a surface is free from lead dust, according to the Burlington Lead Program.  Under the state law, lead safe work practices are required to be used when lead-based paint is disturbed and these include “wetting paint debris before sweeping to limit dust creation” and “any other means required by the [Health] department.” 18 V.S.A. § 1760 (a) (2) (F).  Under the proposed ordinance, “wet scrubbing and wiping” is one of the practices explicitly listed as an effective techniques for collecting lead dust, paint chips and debris.

C. Methods to thoroughly clean.

The state law does not expressly state what is sufficient to meet the requirement to “thoroughly clean all interior horizontal surfaces of the dwelling” at both tenant turnover and annually. 18 V.S.A. §§ 1759 (a) (6), (7).  It does require that the methods be those “recommended by the [Health] department.”  The proposed ordinance lists techniques but this list is not exclusive. BCO § 18-112 (f).  This list is based on national standards from HUD and EPA and the experience of the Burlington Lead Program and is proposed by it.  

This may also be a distinction without a functional difference.  The state law leaves the techniques to the VDH to recommend while the proposed ordinance lists techniques known by the BLP to effectively clean surfaces, a list that can be supplemented by new techniques recommended by the VDH.

III.  We have been asked to comment about 18 V.S.A. § 1761.  This provision does not have direct application to the standards proposed in the ordinance.
18 V.S.A. § 1761 is a provision in the state law that creates a private right of action for landlord negligence.  This provision allows injured persons (i.e. tenants) to bring a damages action under § 1761 (b) and provides immunity to such a suit for landlords who are in compliance with § 1759 (EMP requirements) through the protections of § 1761 (c).  Such immunity may be lost pursuant to § 1761 (d) if an owner committed fraud in the certification process, violated conditions of the certification, created lead hazards during renovation, remodeling, maintenance or repair after certification, or failed to respond in a timely fashion to a notification that lead hazards may have recurred on the premises..
The proposed ordinance is part of a public health, safety and welfare law with the purpose of bringing dwellings into compliance with minimum housing standards through an inspection, order, and violation penalty system.  Its authorizing statutes, 24 V.S.A. ch. 123, do not authorize the creation of a private right of action for violations found by inspectors.  Private rights of action are not part of Vermont’s municipal housing standards statutory scheme; a tenant may only complain about violations and insist that any found violation be abated.  As for the enforcement of minimum standards’ violations, neither the authorizing state statute nor good and effective administration of the enforcement of minimum housing standards allows an owner to violate standards because that owner had complied with the housing standards in the past.  Past history may be a consideration in deciding what course of enforcement to take but it is not a defense against enforcement.
 To allow such a defense or immunity would be to allow violations to exist after being discovered, thereby defeating the purpose of the ordinance itself.
Significantly, § 1761 (f) also explicitly says that the city is not limited in its right to seek remedies under any other provision in Vermont statutory law.  This acknowledges the authority and responsibility of municipalities and the state to protect public health through its various health and safety statutes, including the minimum housing law.  

I hope this has been responsive to your request. Please don’t hesitate to contact me with further questions or comments.
� “‘Target housing’ means any dwelling constructed prior to 1978, except any 0-bedroom dwelling or any dwelling located in multiple-unit buildings or projects reserved for the exclusive use of the elderly or persons with disabilities, unless a child six years of age or younger resides in or is expected to reside in that dwelling. ‘Target housing’ does not include units in a hotel, motel, or other lodging, including condominiums that are rented for transient occupancy for 30 days or less.” ‘Rental target housing’ means target housing offered for lease or rental under a rental agreement as defined in 9 V.S.A. § 4451. "Rental target housing" does not include a rented single room located within a dwelling in which the owner of the dwelling resides unless a child six years of age or younger resides in or is expected to reside in that dwelling.”





� A health officer can issue an emergency health order; if requested a hearing by the board of health must be heard within 5 business days. The BOH issues an order after the hearing or on the evidence provided by the health officer in the emergency health order. 18 V.S.A. § 127.


� The existing housing code already expressly prohibits peeling paint and other deteriorated surface conditions on interior walls and surfaces. BCO 18-72 (b) (“Interior walls and ceilings shall be maintained in sound condition and good repair. Cracked or loose plaster, peeling paint, decayed wood, and other deteriorated or damaged surface conditions shall be eliminated.”). 


� Recall as stated above, that owners of pre-1978 owner-occupied housing must not use prohibited work practices under the state law when they disturb more than 1 sf of paint and if they violate this prohibition they may be prosecuted under §§ 130 and 131.


� See 2007-2008  Act 176, sec. 25 (6).


� Both laws require owners of pre-1978 owner-occupied dwellings in which a child under the age of 6 resides to (1) use interior lead safe work practices, (2) use exterior lead safe work practices, (3) not use prohibited work practices, and (4) use a safe cleaning practice. Neither law requires them to (1) make annual visual assessment, (2) repair or stabilize deteriorated paint within 30 days, (3) keep their outdoor areas free from visual paint chips, (4) install vinyl or metal inserts, (5) post the § 1759 poster, or (6) provide the educational pamphlet to anyone.





� Both laws require these owners to (1) use exterior lead safe work practices and (2) not use prohibited work practices. Neither law requires them to (1) use lead safe interior work practices, (2) use lead safe cleaning practices, (3) make annual visual assessment, (4) repair or stabilize deteriorated paint within 30 days, (5) keep their outdoor areas free from visual paint chips, (6) install vinyl or metal inserts, (7) post the § 1759 poster, or (8) or provide the educational pamphlet to anyone.


� The state law limits the persons allowed to disturb more than 1 sf of lead-based paint to persons who have successfully completed an EMP training program or a person who works under the direct on-site supervision of such a person. 18 V.S.A. § 1759 (a).


� Enforcement discretion is a part of all regulatory systems and, as stated above, CE exercises this discretion by using the issuance of orders as its primary means of initial enforcement and using ticketing when there is a history of non-compliance or the violation is serious and the owner should have known to fix it. 
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