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TO:


Joan Shannon, Chair, Ordinance Committee

FROM:

Kathleen Butler, Director, Code Enforcement Office

RE:


Proposed Changes to Chapter 18

DATE:


November 24, 2008

I join with CEDO and the City Attorney’s office in asking that you support the proposed changes to Chapter 18 before you this evening.

There are several ways in which the specific language regarding lead paint requirements will help Code Enforcement obtain full compliance with Vermont lead paint regulations:

1) Education and Information for Rental Property Owners and Tenants:  A problem frequently cited by Code Enforcement inspectors is that there is insufficient education of rental property owners regarding the requirements for pre-1978 rental housing.   For this reason, although property owners may take some actions and partially comply with requirements, this compliance is often incomplete, resulting in increased risk to tenants.  For example, a property owner may install window wells, but neglect to make certain that painters scraping the exterior employ required methods to contain chips and dust.

Rental property owners in Burlington, knowing we will be conducting our routine inspections on a regular basis, tend to stay informed about the requirements of the Chapter 18.  We frequently mail educational materials about City ordinances and programs, hold workshops and update our web materials so that it is relatively easy to stay current with all requirements.  Once the lead requirements are explicitly spelled out in Chapter 18, we anticipate it will be much easier for rental property owners understand, and thus comply, with these requirements.

2) Clarity of requirements and authority:  The current ordinance provisions under which we require compliance with Vermont lead paint regulations is are very general and do not include the specific actions landlords must take to be in compliance.  Enforcement is much more cumbersome under health officer authority.

Currently we are enforcing the Vermont lead paint requirements under 18-71 for exterior wall conditions, 18-72 for interior wall conditions and 18-106 requiring the premises to be kept clean and sanitary.

Under 18-71, exterior walls may not have holes or breaks or “any other conditions which admit rain or dampness to the interior portions”.  It is true that peeling paint allows moisture intrusion and thus can foster deterioration resulting in moisture penetration, this is not a very direct method for prohibiting peeling paint at the exterior of a building.

The section (18-72) prohibiting peeling paint at the interior does clearly give authority to require removal of peeling paint, but this section does not spell out many of the lead paint regulations related to safety and mitigation of risk from dust during paint removal and it does not provide safe work practices.  Additionally, this section does not provide any upper or lower limit for a particular size of the area of peeling paint that triggers a requirement for repair and repainting.  While Code inspectors generally use the 1 square foot aggregate in the Vermont regulations as a guideline, it is always helpful to spell out enforcement triggers specifically, both for inspector guidance and for the information of the property owner.

18-106 (Premises to be kept clean and sanitary) is the section under which inspectors cite the requirement for proof of performance of the required essential maintenance practices.  The presence of lead paint dust or chips threatens the health and the long-term well-being of children, so it seems obvious that this “unsanitary” or “unclean” condition is just as necessary to alleviate as other sanitation problems which impact the health of tenants.  We believe that our general authority to regulate cleanliness and sanitation under this section allows us to request a copy of the affidavit required by the State Department of Health as proof of yearly compliance with these EMPs.   Visual inspection does not always provide complete information about required maintenance and cleaning, and thus the affidavit is our best method for confirming property owner compliance with these required practices.

Although our position has been upheld by the Housing Review Board when appeal of this authority has occurred, we believe that spelling out the specific requirements in Chapter 18 will provide clear authority against future appeals, as well as providing the better information and understanding to property owners mentioned in above.

3) Exterior Maintenance on Owner-Occupied Properties:  The impact of lead dust in peeling and flaking paint is not limited to building occupants when it is at the exterior.  This is why the Vermont Department of Health requires compliance with safe paint removal practices at the exterior whether or not the property is a rental property.  Lead dust and chips in the ground outside can and does migrate onto other properties, including backyards, parks and playgrounds where children may be exposed and at risk.  Lead accumulates and is persistent in soil.

While current State regulations allow us to require safe work practices during paint removal, this is cumbersome to enforce, as it requires health officer authority and procedures to enforce.  Additionally, as noted above, exterior peeling paint is not specifically mentioned in Chapter 18, and it is most frequently addressed under health officer authority only during the process of active removal.  The toxic chips and dust are just as clearly falling into the soil, migrating off site, and directly contributing lead dust to the soil in which children play, but there is no clear mechanism under which the property owner can be required to mitigate this condition. 

In addition to the need for more specific language regarding exterior paint, we are also asking that owner-occupied properties are considered and explicitly included in the ordinance language as subject to the requirement that peeling paint be mitigated.  Several owner-occupied properties in Burlington have severe exterior peeling paint, and these buildings are very likely to contain lead paint.   In addition to the significant health risk from lead in the peeling paint, moisture intrusion into the wood contributes to degradation of the siding and, eventually, the structure.  Our ability to require abatement of the peeling paint from these structures could significantly reduce the amount of lead making its way into Burlington’s soil, and we strong encourage you to enable our authority to require that these properties be maintained.  

Time of Compliance

The time for compliance with Lead paint rules is consistent with the State law, which we believe is advisable for both legal and health reasons, however, State law does not govern the time for compliance in other housing code violations.

We are asking that the Chapter 18 language regulating the compliance time frames in Code Enforcement orders be more flexible to allow up to 60 days for compliance in the initial routine orders as written.  Given that many orders trigger the need for permits and hiring of contractors, for instance a plumbing or electrical contractor, we often know at the outset that the 30-day compliance time frame currently required in Chapter 18 may be difficult or impossible to attain.   Under the current ordinance language, the order is written for 30 days and a written extension request is required from the property owner.  Even though the inspector may know at the outset that 60 days are required, he must write the order for no more than 30 day compliance, the property owner must prepare a written extension request, the Case Manager must meet with the inspector and assess the request and the administrative staff must send out the extension determination letter.

Adding language to allow the initial 60-day compliance window will allow Code Enforcement officers to write orders more appropriately tailored to the specific issue at hand.  If a necessary repair clearly requires permit approvals or scheduling of specialized contractors, the full 60 days may be utilized.  Inspectors will continue to use orders for more rapid compliance as individual situations dictate, including orders for a shorter compliance time than 30 days.

The resulting efficiencies will allow Code Enforcement staff to focus more resources and attention to those difficult cases which genuinely are beyond a reasonable compliance time frame, and to which stronger enforcement measures should be directed.
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