Memo

To:
Councilor Adrian and City Council Ordinance Committee
From:
Code Director Butler & Senior Assistant City Attorney Bergman

Re:
Questions related to the Proposed Lead Ordinance—Questions Specific to Code Enforcement or the City Attorney’s Office (#s 1, 2, 7, 8, 9, 11, 12, 13, 17, & 19 (1-5))
Date:
February 11, 2009
1) What are the specific enforcement problems that the City has with enforcing the State laws?  
Let us first be clear that Code Enforcement inspectors are currently enforcing the State laws through the minimum housing code inspection and order system where violations to the State regulations are cited in Code Enforcement minimum housing routine and complaint orders.  
The decision to use the minimum housing code system has been made in part because the State Lead Law relies on the town health officer enforcement system that we have found to be extremely cumbersome to use, as is explained below in the answer on the procedures for using health officer enforcement authority.   It is not designed for a mass inspection system like the one needed in Burlington where over 8,000 rental units must be inspected for compliance with the minimum housing code and brought into compliance if there are deficiencies.
In addition, as you know, the minimum housing inspection and order system is the main means of enforcing housing standards compliance. This means that using the state’s separate health order and penalty system just for lead paint is a problem for the Code Office because it is administratively duplicative and burdensome.  
Lead inspections are conducted as part of a comprehensive inspection of the property for all minimum housing code violations. To enforce the state law using the state health officer system, code administrators and inspectors must create separate documents documenting inspectors’ findings just for lead.  Both the minimum housing and lead documents must be sent to owners but health order issuance process will often be on a totally different schedule because the process is more cumbersome and entails working with Board of Health (BOH) member schedules and service must be made according to the Vermont Rules of Civil Procedure.  The health order system is, therefore, prone to delay in terms of the dates of issuance and compliance.  The civil rule’s requirement for personal service may lead to significant Code Office expenditures for service fees, especially given the large number of notices that can be anticipated because of the widespread violation of the lead law and the cost of service can only be recovered by the filing of a civil action. Arranging for large numbers of notices to be personally served will be a significant administrative undertaking for the Code Office.  Arranging for BOH hearings or order issuance meetings also take significant administrative resources.
Because a distinct order is involved and the time to issue orders will be longer than the time to issue a housing order, administrators and inspectors must use a distinct system for tracking and ensuring compliance with health orders.  This tracking and reinspection process for separate orders over time is duplicative of the housing order tracking system and, because a separate system is being used for the same property and same inspector, it can lead to lapses in enforcement.  The more complicated the tracking system, the more prone to error.
The distinct health order appeals and hearing system also complicates administrators’ jobs because most appeals of inspectors’ orders are directed to the Housing Board of Review, not the BOH.  Inspectors and administrators must attend extra hearings, all of which are conducted after normal city work hours to accommodate the citizen BOH schedule.  This adds to the cost of enforcement.  
Finally, the state enforcement system is more costly and time consuming because there is no civil ticketing authority and enforcement requires the preparation of a full civil or criminal case for the City Attorney’s Office to file and prosecute.  This stands in contrast with inspectors’ authority to issue civil tickets and orders shortly after the inspection. 
While the Code Office has been enforcing the state lead law requirements through the minimum housing code inspection and order system, there is a need to specifically include the provisions in the code.  The reasons for updating the City minimum housing ordinance to specifically include these provisions include:

a. Education:  Code Enforcement inspectors have noted that property owners have difficulty meeting compliance requirements with the lead provisions.  We believe this is directly related to the lack of inclusion of specific requirements in the minimum housing standards.  Landlords in Burlington, and their property managers, have numerous opportunities to access the minimum housing standard specific requirements--at workshops, online, in our office, in widely distributed basic requirement lists—and this is used as the guideline for property maintenance.  Inclusion of specific requirements in the ordinance will put these requirements “front and center” at all times and thus help property owners understand and comply more regularly and promptly. (See also memorandum to Ordinance Committee dated November 24, 2008—attached.)
b. Compliance:  Lack of clarity in the ordinance regarding specific requirements results in slower compliance for lead regulations. Inspectors are then required to make multiple visits to verify compliance. A written extension process is often required, also taking more time for administrative and management staff.  We believe property owners are more able and willing to meet requirements prior to inspection, and comply quickly post-inspection, when the specific requirements are spelled out clearly in the ordinance language. (See also memorandum to Ordinance Committee dated November 24, 2008—attached.)
c. Appeals:  We have had appeals of our authority to cite these items.  While we believe we have solid ground for citing these requirements under the “clean and sanitary” and other provisions in the current ordinance, we also believe that specific, written requirements in ordinance language will prevent time-consuming and costly appeals. (See also memorandum to Ordinance Committee dated November 24, 2008—attached.)
 2) Procedurally what does the City have to do in order to enforce State law? 

The system is created by 18 V.S.A. chapter 3.  A health order must be issued or a civil action or criminal action must be filed to enforce the state lead law.  The health order issuance system requires the involvement of the BOH and the City Attorney’s Office in each case. The filings of court actions require the significant involvement of the City Attorney’s Office in every case. This is much more burdensome than the enforcement of minimum housing violations where a housing inspector is authorized to issue housing orders and civil tickets and there is no involvement of the BOH or Housing Board of Review, and the City Attorney’s Office is only needed when a person fails to comply with an order and court action becomes necessary.
While all Burlington Code inspectors in Burlington are also deputy health officers, for all non-emergent situations, the Board of Health, not a health officer, must issue the a health order.  Emergencies are defined as presenting an “imminent and substantial significant public health risk”. 18 V.S.A. § 127.  
When issuing orders under health officer authority, therefore, the inspector is faced with an initial step of deciding whether an immediate emergency order can be issued, or a BOH meeting needs to be warned. This is a legal question and would require consultation with the Director, the City Attorney and perhaps others like staff at the Vermont Department of Health. 
If the situation is determined not to be an emergency, the health order has to be issued pursuant to the requirements in 18 V.S.A. § 126 (c): a health officer must draft a notice of intent to seek a health order that explains the reasons why the order is needed and provides a statement of procedural rights, also assemble and provide the supporting evidence, and serve the notice and evidence on the person to whom it is directed pursuant to V.R.C.P. 4.  
Rule 4 requires that personal service of the notice of intent and the evidence be attempted before alternative means of service are tried. See V.R.C.P. 4 (c). This requires non-Code Enforcement personnel (sheriff, constable, other person authorized by law, or an indifferent specially appointed by a judge) to serve the notice of intent.  Arranging for large numbers of notices to be personally served will be a significant administrative undertaking for the Code Office. The serving of notices may result in a significant budgetary impact on the Code Office if a large number of orders are sought.  The cost of service can only be recovered by the filing of a civil action.
The person against whom the order is sought can seek a hearing before the order is issued.  If a hearing is requested, the BOH conducts the hearing. See 18 V.S.A. § 126 (c) (3).  The health officer must be present at the BOH hearing and present the case for issuing an order to correct this problem. After the hearing, the BOH can issue a health order requiring the lead law to be complied with.  On a practical level, in every case that a notice of intent to seek a health order is issued the BOH has to be contacted and an appeal hearing date and location must be arranged.  This is because the BOH, not the health officer, has to issue the order regardless of whether or not a hearing is requested.  The BOH meeting or hearing must be arranged at the time the notice of intent is issued in order to accommodate a quick hearing or order issuance.  
An emergency health order is authorized when it is needed to prevent, remove or destroy an imminent and substantial public health hazard or to mitigate an imminent and substantial significant public health risk. See 18 V.S.A. § 127. Emergency health orders are issued by health inspectors with the opportunity for a BOH hearing to be held within 5 business days of the issuance of the order. Id. at § 127 (c).  The order must be served pursuant to Rule 4, like non-emergency orders. Id. at § 127(b).  The BOH must be convened regardless of whether or not the officer’s order is contested because the BOH must still issue the order at the conclusion of the hearing.
Regardless of the egregiousness of the violation or the number of repeat violations, there is no penalty associated with enforcement through the issuance of health orders. Until January 1, 2010, the only means to penalize violations of the lead law is to file a court action.  A civil action may be filed in superior court pursuant to 18 V.S.A. § 130, or a criminal action may be filed in district court pursuant to 18 V.S.A. § 131.  These actions must be initiated by the City Attorney’s Office.  The civil action is like any other civil enforcement action except that unlike the minimum housing code statutes in 24 V.S.A. ch. 123 there is no provision requiring the court to advance the case. Compare 18 V.S.A. § 130 and 24 V.S.A. § 5008.  
7) Please explain how code enforcement will enforce any of the proposed ordinance changes. For example will it be though a ticketing process with the judicial bureau?  

Code Enforcement would basically follow the same procedure followed now for most minimum housing violations and orders:  After inspection, the officer issues a written order to the property owner citing the type of violation(s) and the action(s) needed to correct. This report includes a compliance timeframe. The order also includes information about extension request procedures, appeal procedures, permitting requirements, re-inspection dates, penalties for noncompliance, and contact information for Code Enforcement personnel.

Ticketing is most frequently used in particularly egregious situations, for repeat violations, or for noncompliance without an approved extension request or appeal.

The most common compliance time-frame is 30 days, as required by the current ordinance, but, as is enabled in the ordinance, shorter or longer periods may also be granted according to circumstances.   Given the health ramifications of lead poisoning, circumstances that would be looked at in deciding whether or not to grant an extension include the good faith efforts of the owner to comply with the order, whether or not compliance in the time frame ordered is possible or not, and what the implications of an extension are.
As is currently the case with most Code Enforcement orders, the property owner will given an opportunity to correct the deficiency prior to receiving tickets or monetary penalties.  As with other cases, failures to comply with orders will be referred to the City Attorney’s Office for prosecution under § 18-31 (b).
8) Will an owner in violation of the minimum upkeep requirements of the proposed ordinance be given a period of time in which to comply? For example, it states that the owner has 30 days or if occurring after November 1st, until May 31st. What if a homeowner cannot afford to repaint within this time frame and the homeowner is not income eligible? 

Yes, all orders have dates for compliance in them.  An extension for good cause can be issued.  The Code Office makes every effort to assist owners in finding the resources they need.  It is the practice of the office to allow reasonable compliance time frames while making sure that public health and safety are not compromised.
9) Please indicate why the code enforcement officer currently assigned to lead enforcement is having problems enforcing state law. 
There is no Code Enforcement Officer assigned to lead enforcement.  All Code Enforcement Officers currently conduct both routine and complaint inspections at rental housing.  Several inspectors have noted that non-compliance with the State lead requirements is a common problem during these inspections.  Inspectors have also noted that property owners are confused by, and perhaps are also somewhat more resistant to compliance, for items required but not clearly included in actual ordinance language. We believe that incorporation of specific standards into the City ordinance will help to correct the misperceptions about these requirements.

10) Please indicate each major category of enforcement that the code enforcement department is responsible for and whether or not there is a backlog of complaints for each category? 

Code Enforcement is responsible for enforcement of Chapter 18, Minimum Housing Standards; Zoning violation complaint response and enforcement; Burlington Pesticide Ordinance enforcement, Vacant Building Ordinance enforcement (under MOU with the Public Works Department); as well as various exterior property ordinance enforcement such as:  illegal greenbelt signs, overgrown vegetation, trash or other problems at property exterior.
There is no backlog of housing complaints. Investigation of complaints is currently occurring within our defined time frames for each type of complaint.  For example, rental housing complaints are investigated and an initial assessment is made within 5 business days of receipt. This is within the 7 business days that is allowed by ordinance § 18-24. 

For zoning complaints, the initial assessment is usually made within a longer time period, and may take up to 30 days or longer. The timeframe required to resolve a complaint issue is not always predictable: for example, some investigations or resolutions may be weather dependent. So, while the office always has “open” complaints, there is no “backlog” in terms of initial action on the complaint. Complaints are assigned for immediate investigation and all inspectors must make an initial investigation and determination within the appropriate timeframe for the complaint type.

Other types of complaints, such as exterior property, vacant building, illegal signs, overgrown vegetation, and others, are assigned and receive initial investigation and action within 5 business days. Reasonable compliance timeframes may vary, but there is no backlog in terms of Code Department assignment, investigation and action on complaints.
11) How long does it take for code enforcement to respond to a typical complaint (for example a couch on a front porch)? If more then an hour or two please indicate why there is a delay? 

Response time to any given complaint is dependent upon the other complaints being processed at the same time.  Code Enforcement administrative staff and inspectors are constantly prioritizing their work.  Complaints which involve safety or health are processed, investigated and resolved first.  So, a couch complaint received at the same time or close to receipt of several other more serious issues—no heat, no smoke detectors, electrical sparking, a couch in the roadway, for example—would get processed more slowly than a porch couch complaint received on a slow day.  That being said, our protocol is to respond within 5 days to all complaints.  This is well within national standards.

12) Has code enforcement received any complaints concerning prohibited lead work practices over the last two years on owner occupied properties? If so what has been the response? 

This is not something we track for reporting, so it is not possible without additional research to separate out “owner-occupied” versus “rental” violations for work practices in violation of the State requirements. That being said, we do respond regularly during the summer months to cases of prohibited work practices, and it is likely that some number of these in the past have been at owner-occupied properties. Our response to these problems includes: 1) requiring immediate mitigation of hazard (often stopping the work and contacting the owner or property manager); 2) referral to additional resources; 3) re-inspection and verification of clean up and safe work practices. Only when there is non-compliance with these requirements do we issue tickets and take further action.

13) Are there any legal impediments to simply adopting all state statute language into the ordinance regulatory scheme? 
It is important to note that the main practical impediments relate to impact on public perception (see above), the ease with which orders are written, and the ease with which compliance is obtained and verified.  Burlington’s ordinances are always more clearly understood, and more reliable functionally, when the language is crafted with a careful eye to Burlington conditions and requirements.

There is no legal prohibition to simply adopting the state law related to housing, either by reference or by cutting and pasting it into the minimum housing code.  The purpose of the housing code includes protecting public health.  

There is an impediment to having the ordinance adopt the state law provisions that do not relate to housing conditions because the city is not authorized to regulate those things in its minimum housing law or elsewhere.  These provisions are for training programs and licensure (§ 1752), accreditation and fees (§ 1753), VDH education programs (§ 1754), universal screening (§ 1755), annual reporting to the legislature (§ 1756), VDH confirmation testing of children reported to have elevated blood lead levels and VDH follow up activities (§ 1757), a VDH list of persons who have completed EMP training and a housing registry  (§ 1758), creation of a private right of action for violations of target housing owner’s duty of reasonable care and immunity defenses to such suits (§ 1761), protections from suits for secured lenders who take title through foreclosure (§ 1762), public financial assistance for the purchase or rehabilitation of rental target housing (§ 1763), insurance requirements for licensed persons (§ 1764), and requiring insurers to provide coverage for rental property owners (§ 1765). 

There are practical and policy considerations which lead to a conclusion that simply adopting the state statute is not advisable.  This is underscored by the fact that the state law is not written as a minimum housing code and is not written with a periodic rental housing inspection program in mind.  

A significant consideration on the simple adoption of the state law is that doing so will take away the civil ticketing enforcement tool now available to housing inspectors.  The state law does not allow ticketing until January 1, 2010 while the city’s ordinance authorizes ticketing currently. Compare 18 V.S.A. § 1760a with B.C.O. § 18-31 (a).  Adopting § 1760a will eliminate for almost a year an inspector’s right to issue a ticket for a failure to comply with the requirements of the EMP law, § 1759, including when a landlord uses prohibited work practices or fails to stabilize deteriorated paint.  No penalty will be able to be assessed for lead law violations unless a criminal case is brought for a failure to comply with a housing order, even if the violation (i.e. large amount of deteriorated paint on the exterior of rental target housing) is blatant.  This problem would be eliminated if § 1760a were not simply adopted into the ordinance.

There are a number of other areas related to rental housing that were identified in the City Attorney Office Memo on functional differences that are also worthy of consideration.
(1) Rental housing built after December 31, 1978 with exterior deteriorated painted surfaces are not covered by the state law, no matter how much peeling paint exists.  Simply adopting the state law will allow blighted conditions to continue to exist and worsen and will maintain the vague language in the current ordinance and the consequential enforcement problems City Attorney Memo on Functional Differences, Jan. 26, 2009, page 3-4 (#1).   

(2) Owners of target rental housing are only required by the state law to remove visible paint chips from the ground annually. This is a large loophole in the state law, which was not written with a periodic inspection program like Burlington’s in mind. This limit to an annual removal requirement will complicate inspectors’ ability to order the removal of paint chips when they find them on an inspection because all the owner has to say is that he picked the chips up previously or will pick them up within the year. Id., page 5 (# 3). 

(3) Under the state law, areas where tenant access is currently restricted do not have to be promptly and safely repaired.  This allows for continued deterioration of the housing stock and environmental contamination; the state law’s allowance of access restrictions will also be difficult to monitor and hence to enforce.  Id., page 5 (# 4). 

(4) The state law does not require notice to abutting owners.  The Ordinance Committee added this as a way to protect health of children in the neighborhood Id., page 6 (# 5).  

(5) The state law does not require landlords to have certifications available for housing inspectors to confirm that the work done in between the annual filings of the EMP compliance statement was done by qualified persons. The lack of certifications will impede inspector’s ability to determine that the EMP law was complied with. Id., page 6 (# 6).  

(6) The state law is vague with regard to several safe work practices. This can lead to ineffective practices and disputes with an inspector over what is required and what is prohibited.   Id., page 6 (# 7).  

(7) The state law does not require bare soil to be covered. The committee heard testimony about the public health importance of covering bare soil.  Id., page 7 (# 8).  

(8) The state law does not require renovation contractors to comply with the federal pre-renovation rule, which requires contractors to give the EPA’s pamphlet on hazards and hazard protection to occupants before work is done.  This pamphlet is seen as an important tool that can be used by occupants to protect themselves while renovations are being done.  Id., page 7 (#9).
(9) Adoption of the state law by reference will also adopt the state law provision related to the transfer of ownership of target housing, 18V.S.A. § 1767.  This provision covers sellers’ and their agents’ obligations for both owner-occupied and rental housing at the time of sale.  The proposed ordinance does not have such a provision.  This state law provision affects housing and is within the authority of the city to incorporate into the minimum housing code but the Code Office does not do time of sale inspections and our offices will have to analyze how these obligations would fit within the structure of the minimum housing code and the inspection program before commenting on whether or not the Code Office could effectively and economically administer compliance with the requirements of § 1767.

Finally, the adoption of the State law by reference would be a significant departure from Burlington’s record of providing clear, understandable, specific minimum standards for rental housing under Chapter 18 of the Burlington Code of Ordinances.  These standards are what property owners, managers, tenants, social service organizations and others rely upon to provide clear guidelines for rental property maintenance. This would be a step backward for Burlington’s housing inspection program goals, would lead to unnecessary confusion for the public, and would unnecessarily complicate enforcement for the Department. 

17) Have any projections been made as to revenue generated from enforcement fines of the proposed ordinance as written? 

No projections of revenue from these changes have been made.  These changes are intended to make our enforcement efforts more efficient and our rental properties safer.  These changes are not related to any revenue projections.

19) Does CEDO and/or code enforcement have an opinion as to whether or not the ordinance should apply to owner occupied single family residences?
Yes, Code Enforcement believes that the lead regulations should apply to owner occupied dwellings because of the public health impacts, as well as the issues of blight and deterioration. Because the focus of the Department is on rental housing, it would not object to exempting owner occupied properties at this time. As has been said consistently, Code Enforcement needs the additional lead requirements for rental housing to make the enforcement of these provisions more effective and efficient.

Does CEDO and/or code enforcement have an opinion as to whether the five additional recommendations by the Healthy Homes Coalition should be integrated into the ordinance? Why or why not? 
Code Enforcement thinks those proposals are worthy of additional consideration by the Ordinance Committee but it is not ready at this time to render an opinion on the advisability of their inclusion in the ordinance.  The provisions in the draft ordinance fundamentally incorporate the state law and are provisions our inspectors understand and enforce.  The recommendations regarding bare soil, dust wipe tests annually and after renovations, BLP abatement standards, and a database must be considered for their budgetary and administrative impacts and Code believes that it is premature to decide whether or not they should be incorporated.  It would be a mistake to hold up passage of the current proposal while these issues are considered. 
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